Hawai i Pesticides Law (Chapter 149A)
PART |. CGENERAL PROVI SI ONS

§149A-1 Short title. This chapter may be cited as the
"Hawaii Pesticides Law'. [L 1972, c 58, pt of §l1; ree L
1975, c¢ 126, pt of s§1]

§149A-2 Definitions. As used in this chapter, unless the
context clearly requires otherw se:

"Active ingredient"” means:

(1) I'n the case of a pesticide other than a pl ant
regul ator, defoliant, or desiccant, an ingredient which
will prevent, destroy, repel, or mtigate any pest;

(2) I'n the case of a plant regulator, an ingredi ent which,

t hrough physi ol ogi cal action, will accelerate or retard the
rate of growh or maturation or otherwi se alter the
behavi or of ornanental or crop plants or the produce

t her eof ;

(3) I'n the case of a defoliant, an ingredient which wll
cause the | eaves or foliage to drop froma plant; and

(4) I'n the case of a desiccant, an ingredient which wll
artificially accelerate the drying of plant tissues.

"Adul terated" neans any pesticide if its strength or purity
falls bel ow the professed standard of quality as expressed
on its labeling under which it is sold, or if any substance
has been substituted wholly or in part for the pesticide,

or if any val uable constituent of the pesticide has been
wholly or in part abstracted.

"Animal " neans all vertebrate and invertebrate species,
including but not limted to hunmans and ot her mamal s,
birds, fish, and shellfish

"Board" nmeans board of agriculture.

"Certified pesticide applicator” nmeans any individual who

is certified under section 149A-33(1) as authorized to use
or supervise the use of any pesticide which is classified

for restricted use.



"Chai rperson” neans chairperson of the board of
agricul ture.

"Conmercial pesticide applicator” neans any certified
pestici de applicator, whether or not the applicator is a
private pesticide applicator with respect to sone uses, who
uses or supervises the use of any pesticide which is
classified for restricted use for any purpose or on any
property other than as provided by section 149A- 2.

"Defoliant"” nmeans any substance or m xture of substances
i ntended for causing the |leaves or foliage to drop froma
pl ant, causing or w thout causing abscission.

"Departnment” nmeans departnent of agriculture.

"Desi ccant" neans any substance or m xture of substances
intended for artificially accelerating the drying of plant
tissues.

"Devi ce" means any instrunent or contrivance, other than a
firearm which is intended for trapping, destroying,
repelling, or mtigating any pest or any formof plant or
animal life (other than humans and ot her than bacteria,
viruses, or other mcroorganisns on or living in humans or
ot her animals); but not including equi prment used for
application of pesticides when sold separately therefrom

"Environnment"” includes water, air, land, and all plants and
humans and other aninmals living therein, and the
interrel ati onshi ps which exi st anong these.

"EPA" nmeans the United States Environnental Protection
Agency.

"FI FRA" neans the Federal Insecticide, Fungicide and
Rodenti ci de Act, as anended.

"Fungi " nmeans all nonchl orophyl | -bearing thall ophytes
including rusts, snuts, mldews, nolds, yeasts, and
bacteria, except those on or living in humans or ot her
animal s and those on or in processed foods, beverages, or
phar maceut i cal s.

"General use pesticide" neans a pesticide other than one
designated as restricted pesticide.



"I mm nent hazard" means a situation which exists when the
continued use of a pesticide during the time required for a
cancel l ati on proceeding would likely result in unreasonable
adverse effects on the environment or will involve

unr easonabl e hazard to the survival of a species declared
endangered by the Secretary of the Interior under the
Endanger ed Speci es Act.

"Inert ingredient" neans an ingredient which is not an
active ingredient.

"I ngredi ent statenent" neans:

(1) A statenent of the nane and percentage of each active
i ngredient, together with the total percentage of the inert
ingredients, in the pesticide; and

(2) I'n case the pesticide contains arsenic in any form a
statenent of the percentages of total and water soluble
arseni c, each calcul ated as el enental arsenic.

"I nsect” neans invertebrate aninmals belonging to the class
i nsecta, including beetles, bugs, bees, flies, and other
allied classes of arthropods, including spiders, mtes,
ticks, centipedes, and wood |ice.

"I ntegrated pest nmanagenent” neans a sustai nabl e approach
t o managi ng pests by conbi ning biological, cultural,

physi cal, and chem cal tools in a way that m nim zes
econom ¢, health, and environnmental risks.

"Label " nmeans the witten, printed, or graphic matter on or
attached to the pesticide or device or any of its
contai ners or w appers.

"Labeling" neans all |abels and other witten, printed, or
graphic matter acconpanying the pesticide or device at any
time or to which reference is nade on the label or in
literature acconpanying the pesticide or device, except to
current official publications of the EPA, the United States
Departnents of Agriculture and the Interior, the United
States Departnent of Health and Human Services, state
experinment stations, state agriculture colleges, or other
simlar federal or state institutions or agencies
authorized by |law to conduct research in the field of
pesti ci des.



"License" neans the process of being allowed to register a
pesti ci de product pursuant to provisions of this chapter.
"Li censee” neans a person who has been licensed to register
a product pursuant to provisions of this chapter.

"M sbranded” includes any of the follow ng:

(1) The labeling of the pesticide or device bears any
statenent, design, or graphic representation relative
thereto or to its ingredients or functions which is fal se
or msleading in any particul ar;

(2) The pesticide is contained in a package or other
cont ai ner or w appi ng which does not conformto the
standards established by federal |aw,

(3) The pesticide is an imtation or is offered for sale
under the nanme of another pesticide;

(4) The | abel does not bear the federal registration nunber
assigned to each establishnent in which it was produced;

(5) Any word, statenent, or other information required by
or under authority of the federal |aw to appear on the

| abel or labeling is not promnently placed thereon with
such conspi cuousness (as conpared with ot her words,
statenents, designs, or graphic matter in the | abeling) and
internms to render it likely to be read and understood by
the ordinary individual under customary conditions of

pur chase and use;

(6) The |l abeling acconpanyi ng the pesticide does not
contain directions for use which are necessary for
effecting the purpose for which the product is intended and
if conplied with, together with any requirenents inposed
under FIFRA are adequate to protect health and the

envi ronment ;

(7) The | abel does not contain a warning or caution

stat enent whi ch nay be necessary and if conplied with
together wth any requirements inposed under federal |aw,
is adequate to protect health and the environnent;

(8) The | abel does not bear an ingredient statenment on that
part of the imedi ate container (and on the outside

contai ner or wapper of the retail package, if there be
one, through which the ingredient statenment on the



i mredi at e cont ai ner cannot be clearly read) which is
presented or displayed under customary conditions of

pur chase, except that a pesticide is not m sbranded under
this section if:

(A) The size or formof the innmediate container, or the
out si de contai ner or wapper of the retail package, nakes
it inmpracticable to place the ingredient statement on the
part which is presented or displayed under customary
condi ti ons of purchase; and

(B) The ingredi ent statenment appears pronmi nently on anot her
part of the imedi ate container, or outside container or
wrapper, permtted by the departnent;

(9) The labeling does not contain a statenment of the use
classification under which the product is registered;

(10) There is not affixed to its container, and to the
out si de contai ner or wapper of the retail package, if

t here be one, through which the required information on the
i mredi at e contai ner cannot be clearly read, a | abel

beari ng:

(A) The nanme and address of the producer, registrant, or
person for whom produced;

(B) The nane, brand, or trademark under which the pesticide
is sold;

(© The net weight or neasure of the content; provided that
the EPA Adm nistrator may permt reasonable variations; and

(D) When required by federal regulations to effectuate the
purposes of this law, the registration nunber assigned to
t he pesticide under federal |aw and the use classification;
and

(11) The pesticide contains any substance or substances in
quantities highly toxic to humans, unless the | abel shal
bear, in addition to any other matter required by this | aw

(A) The skull and crossbones;

(B) The word "poison" promnently in red on a background of
distinctly contrasting color; and



(C A statenent of a practical treatnment (first aid or
ot herwi se) in case of poisoning by the pesticide.

"Nemat ode"” neans invertebrate animals of the phylum
nemat hel m nt hes and t he cl ass nemat oda, including
unsegnented round wornms with el ongated fusiformor sac-Ilike
bodi es covered with cuticle, and inhabiting soil, water,

pl ants, or plant parts.

"Nonrestricted use pesticide" neans a pesticide other than
one designated as restricted use pesticide.

"Person" means any individual, firm corporation,
associ ation, or partnership or any organi zed group of
per sons whet her incorporated or not.

"Pest" neans any insect, rodent, nematode, fungus, weed, or
any other formof terrestrial or aquatic plant or aninal
life or virus, bacterium or any other m croorgani sm

except viruses, bacterium or any other mcroorgani sns on
or in living humans or other living animls, which the

Adm nistrator of the United States Environnental Protection
Agency determ nes to be a pest pursuant to the [Federal

| nsecticide, Fungicide and Rodenticide Act].

"Pestici de" neans:

(1) Any substance or m xture of substances intended for
preventing, destroying, repelling, or mtigating any pest;
and

(2) Any substance or m xture of substances intended for use
as a plant regul ator, defoliant, or desiccant.

"Plant regul ator” means any substance or m xture of

subst ances i ntended, through physiol ogical action, for
accelerating or retarding the rate of growh or maturation
or for otherwi se altering the behavior of plants or the
produce thereof, but does not include substances to the
extent that they are intended as plant nutrients, trace

el ements, nutritional chem cals, plant inoculants, and soi
amendnent s.

"Private pesticide applicator” means a certified pesticide
applicator who uses or supervises the use of any pesticide
which is classified for restricted use for purposes of
produci ng any agricultural commodity on property owned or



rented by the applicator or the applicator's enployer if
appl i ed wi thout conpensation other than tradi ng of personal
servi ces between producers of agricultural conmodities on
the property of another person.

"Producer” neans any person who nmanufactures, prepares,
conpounds, propagates, or processes any pesticide or
device. "Produce" neans to manufacture, prepare, conpound,
propagate, or process any pesticide or device.

"Protect health and the environnent” or "protection of
health and the environnment” means protection agai nst
unr easonabl e adverse effects on the environnent.

"Restricted use pesticide" neans:

(1) A pesticide or pesticide use classified by the

Adm ni strator, EPA, for use by certified applicators or
conpet ent persons under their direct supervision and so
designated on its | abel; or

(2) A pesticide or pesticide use classified by the board
for use by certified applicators or conpetent persons under
their direct supervision.

"Regi strant” nmeans the person registering or |icensing any
pestici de pursuant to this chapter.

"Sell or distribute" neans to distribute, solicit, sell,
offer for sale, hold for sale, transport, or deliver for
transportation in intrastate commerce or between points
within the State through any point outside the State.

"Under the direct supervision of a certified applicator”
means, unless otherw se prescribed by its [ abeling, a
pestici de shall be considered to be applied under the

di rect supervision of a certified applicator if it is
applied by a conpetent person acting under the instructions
and control of a certified applicator who is available if
and when needed, even though the certified applicator is
not physically present at the tinme and place the pesticide
is appli ed.

"Unr easonabl e adverse effects on the environnment” nmeans any
unreasonable risk to humans or the environnent, taking into
account the economc, social, and environnental costs and
benefits of the use of the pesticide.



"Weed" nmeans any plant which grows where not wanted. [L
1972, c 58, pt of §1; amL 1975, c 126, pt of §1;, amlL
1981, c¢ 33, §l1; amL 1985, c¢ 131, §3; gen ch 1985; amL
1987, c¢ 310, §1; gen ch 1993; am L 2000, c 154, §1]

Revi si on Not e

Ref erence to "149A-2(28)" in definition of commerci al
pesticide applicator changed to "149A-2".

§149A-3 Del egation of duties. Al authority vested in the
board or chairperson by virtue of this chapter may with
like force and effect be exercised by those enpl oyees of

t he departnent as the board or chairperson may fromtine to
time designate for the purpose. [L 1972, c 58, pt of sl

ree L 1975, c¢ 126, pt of §1; amL 1987, c 310, §2]

§149A-4 Effect of chapter on departnent of health. Nothing
in this chapter shall be construed to amend or alter the
functions, duties, and powers of the departnment of health
relative to chapters 321, 322, 328, and 330. [L 1972, c 58,
pt of §1; amlL 1975, c 126, pt of §1]

PART |1. PESTI Cl DE LI CENSI NG AND SALE

§149A- 11 Prohibited acts. (a) Except as otherw se exenpted
in section 149A-12, it shall be unlawful for any person to
distribute, solicit, sell, offer for sale, hold for sale,
transport, deliver for transportation, or receive and
having so received, deliver or offer to deliver to any
person in intrastate comrerce or between points within this
State through any point outside this State any of the
fol | ow ng:

(1) Any pesticide which is not |icensed pursuant to section
149A-13, or any pesticide if any of the clains made for it
or any of the directions for its use differ in substance
fromthe representati ons made in connection with its
licensing, or if the conposition of a pesticide differs
fromits conposition as represented in connection with its
licensing; provided that in the discretion of the
departnent, a change in the labeling or formula of a
pesticide may be made within a |icensing period w thout
requiring an additional |icensing of the product.

(2) Any pesticide unless it is in the licensee's or the
manuf acturer's unbroken i medi ate container, and there is



affixed to the container and to the outside container or
wr apper of the retail package, if any, through which the
required informati on on the i nmedi ate contai ner cannot be
clearly read, a | abel bearing information pursuant to
section 149A-15.

(3) Any pesticide which contains any substance or
substances in quantities highly toxic to humans, determ ned
as provided in section 149A-19, unless the | abel bears, in
addition to any other matter required by this chapter:

(A) A synbol of the skull and crossbones;

(B) The word "PO SON' prom nently, in red, on a background
of distinctly contrasting color; and

(C A statenent of energency nedical treatnment or an
antidote when appropriate for the pesticide.

(4) Pesticides containing any of the ingredients comonly
known as standard | ead arsenate, basic | ead arsenate,

cal ci um arsenate, nmagnesi um arsenate, zinc arsenate, zinc
arsenite, sodiumfluoride, sodiumfluosilicate, or barium
fluosilicate, unless they have been distinctly col ored or
di scol ored, or any other white powder pesticide which the
board requires to be distinctly colored or discolored after
i nvestigation of and after a public hearing on the
necessity for and feasibility of coloring or discoloring
the pesticide for the protection of the public health,
unless it has been so colored or discolored pursuant to
section 149A-16.

(5) Any pesticide or device which is adulterated or
m sbranded as defined in section 149A-2.

(6) Any pesticide or device that is an imtation of another
pestici de or device.

(7) Any restricted use pesticide unless the person has a
permt issued in accordance with section 149A-17.

(8) Any restricted use pesticide to persons other than a
certified pesticide applicator or any uncertified personnel
under the certified pesticide applicator's supervision, or
a licensed deal er, wholesaler, or retailer.

(b) I't shall be unlawful to:



(1) Detach, alter, deface, or destroy, in whole or in part,
any |label or alter any |abeling of a pesticide unless it is
approved by the departnment to correct an inproper |abel or

| abel i ng under section 24(c), FlIFRA

(2) Add any substance to, or take any substance from a
pesticide in a manner that nmay defeat the purpose of this
chapter.

(3) Use for a person's own advantage or to reveal any
information relative to fornulas of products acquired in
the adm nistration of this chapter, to persons other than
to the chairperson or proper officials or enployees of the
State or the federal governnent; to the courts of this
State or the federal governnent in response to a subpoena;
to physicians; or, in energencies, to pharmacists and ot her
qual i fied persons for use in the preparation of antidotes.

(4) For any pesticide dealer, wholesaler, or retailer to
expose or to offer for sale or to solicit or receive orders
for the sale of restricted use pesticides unless the

deal er, whol esaler, or retailer has applied for and has
obtained a |license fromthe departnent.

(5) For any pesticide dealer, wholesaler, or retailer to
expose or to offer for sale or to solicit or receive orders
for the sale of restricted use pesticides to any person
other than a certified pesticide applicator.

(6) For any pesticide dealer, wholesaler, or retailer to
make any verbal or witten claimor representation relating
to any pesticide product that is inconsistent with the
specific pesticide product label. [L 1972, c¢ 58, pt of §1;
amL 1975, c 126, pt of §1; amL 1979, c 88, §1; amL 1980,
c 232, §7; amL 1981, c 33, §2; gen ch 1985; amL 1987, c
310, §3; gen ch 1993]

§149A- 12 Exenptions. (a) The prohibitions of section 149A-
11(a) shall not apply to:

(1) Any carrier while lawfully engaged in transporting a
pesticide within this State, if the carrier, upon request
of the chairperson or the chairperson's duly designated
of ficer or enployee, permts the officer or enployee to
copy all records showi ng the transactions in and novenent
of the pesticide or device;



(2) Public officials of the State and the federal
government engaged in the performance of their official
duties in adm nistering state or federal pesticide |aw or
rul e;

(3) The manufacturer or shipper of a pesticide intended
only for experinental use:

(A) By or under the supervision of an agency of the State
or of the federal governnment authorized by |aw to conduct
research in the field of pesticides;

(B) If the pesticide is not sold and if the container is

pl ainl y and conspi cuously marked "For Experinental Use
Only--Not to be Sold" together with the manufacturer's nane
and address;

(4) Any person who establishes a guaranty signed by, and
cont ai ning the name and address of, the |licensee or person
residing in the United States from whomthe person

pur chased or received in good faith the pesticide in the
sane unbroken package, to the effect that the pesticide was
lawfully licensed at the tine of sale and delivery to the
person and it conplies with the other requirenents of

FIFRA. In this case the guarantor shall be subject to the
penal ti es which woul d otherwi se attach to the person
hol di ng the guaranty under the provisions of FIFRA, and

(5) Any person using or possessing any pesticide as
provi ded by an experinental use permt in effect with
respect to that pesticide and that use or possession.

(b) No article shall be deened in violation of this chapter
when intended solely for export to a foreign country, and
when prepared or packed according to the specifications or
directions of the purchaser. If not so exported, all the
provi sions of this chapter shall apply. [L 1972, c 58, pt
of §1; amL 1975, c¢ 126, pt of §1; gen ch 1985; am L 1987,
c 310, §4]

§149A- 13 Procedure for licensing pesticides. (a) Any
pesticide which is received, used, sold, offered for sale,
or distributed within this State shall be |licensed by the
board. Any pesticide product which has been sold in this
State but for which the license is not renewed can be used
by the purchaser. However, the product cannot be sold,
resold, or distributed within the State before its |icense



is renewed. The licensee shall file with the departnent a
stat enent i ncl udi ng:

(1) The nanme and address of the |licensee and the nane and
address of the person whose nane will| appear on the | abel,
if other than the licensee;

(2) The nanme of the pesticide;

(3) A conplete copy of the | abeling acconpanying the
pesticide and a statenent of all clains to be nade for it,
i ncluding directions for use; and

(4) If requested by the departnent, a full description of
the tests nade and the results thereof upon which the
clains are based.

(b) The licensee shall pay $75 for each year, or fraction
thereof, that the pesticide is licensed. Licensing fees may
be increased or decreased fromtinme to tinme by rules and
may vary according to the anount or quantity of pesticide
to be sold, offered for sale, or distributed. The term of
the license shall be for a period of up to three years. A
Iicense shall expire on Decenber 31 of the third year. In
case of renewal of license, a statenent shall be required
only with respect to information which is different from
that furni shed when the pesticide was |icensed or |ast
relicensed.

(c) Wien a licensee discontinues the distribution of a
pestici de which has been licensed in this State, the
licensee will be required to continue |licensing of this
pesticide until no nore remains on the retailer's shel ves,
or for three years after wwitten notice to the departnent
of the date of discontinuance; provided that the continued
sale is not specifically prohibited by the departnent or

t he EPA.

(d) The departnment, whenever it deens necessary in the
adm nistration of this chapter, may require the subm ssion
of the conplete formula of any pesticide. If it appears to
t he departnent that the conposition of the pesticide is
conplete as to warrant the proposed clains for it and if
the pesticide and its |labeling and other material required
to be submtted conply with the requirenments of section
149A- 15, the departnment shall |icense the pesticide.



(e) Notwi t hstanding any other provision of this chapter,
licensing of a pesticide is not required in the case of a
pestici de shipped fromone plant within this State to
another plant within this State when both plants are
operated by the sanme person. [L 1972, c 58, pt of §l1; amlL
1975, ¢ 126, pt of §1; amL 1981, c¢ 33, §3; amL 1985, c
243, s§1, amL 1987, c¢ 310, §5; amlL 1996, c 281, §2]

§149A-13.5 Pesticide use revol ving fund; pesticide training
wor kshops; training fee. (a) There is established within
the treasury of the State, a pesticide use revolving fund.
The fund shall be adm nistered by the departnment for the
pur poses of this section. The fund shall consist of:

(1) Licensing and registration fees and charges coll ected
by the departnment under section 149A-13(b); and

(2) Al fees collected by the departnent through the
collection of training fees in accordance with subsection

(c).

(b) Moneys in the pesticide use revolving fund shall be
expended by the departnent to support the pesticide
programi s registration and |icensing, certification and
education, and conpliance nonitoring activities. The
departnent shall al so expend revol ving fund noneys on the
establ i shment of pesticide training workshops, educational
prograns, devel opnent of integrated pest nmanagenent
strategies, and other services for pesticide users such as
the agricultural pest control industry, the structural pest
control industry, and consuner users of pesticides, which
provi de pesticide instruction in areas including but not
limted to the collection, disposal, and recycling of
pesticide containers and all other pesticide services
deened necessary by the departnent. Mneys fromthe

revol ving fund may be used for personnel, services,
mat eri al s, and equi pnent for the purposes of this section;
provi ded that the use of noneys fromthe revol ving fund for
personnel costs shall be limted to those enpl oyees under
the registration and education section of the departnent's
pesti ci des branch.

Moneys expended by the departnent fromthe pesticide use
revol ving fund for training workshops, educati onal

prograns, and other services for the agricultural pest
control industry, the structural pest control industry, and
consuner groups shall be expended in a manner that



appropriately addresses the needs of each category of
pestici de user.

(c) The departnent may set fees for the educational
services and training provided under this section.

(d) Al interest earned on the deposit or investnent of the
nmoneys in the fund shall becone a part of the fund.

(e) Al unobligated, unencunbered, or unexpended funds
remaining in the fund in excess of $250,000 at the cl ose of
each fiscal year shall |apse to the state general fund.

(f) The departnent shall submt an annual report to the

| egi sl ature on all noneys deposited into, and di sbursed
from the pesticide use revolving fund. The report shall be
submtted to the legislature not fewer than twenty days
prior to the convening of each regul ar session. The report
shall group all noneys deposited into, and di sbursed from
the revol ving fund according to the categories established
in subsections (a) to (e). [L 1996, ¢ 281, §1; amL 2000, c
154, S§2]

§149A- 14 Refusal, cancellation, or suspension of the
license. (a) The departnment may refuse to |icense a
pesticide when it has been determ ned that:

(1) The pesticide or its |abeling does not conply with this
chapter or the rules adopted under this chapter; or

(2) The licensee fails to conply with the |icensing
procedures set forth by rules; or

(3) The clainms, representations, or other statenents on the
| abel are false or m sleading; or

(4) The proposed use would result in unreasonabl e adverse
effect on the environment.

(b) To protect the health and environnent, the departnment
may, after hearing, cancel the |icense of a pesticide. This
cancel l ation shall be nmade after the departnent has

determ ned that the continued use of the pesticide would
result in unreasonabl e adverse effects on the environnent.

(c) If the departnment determ nes that action is necessary
to prevent an immnent hazard during the tine required for



cancel | ati on proceedi ngs, the departnent may suspend the
license of a pesticide imediately. The suspensi on order
shall be in effect until the departnent issues its fina
order either cancelling or denying the cancellation of the
license.

(d) The licensee shall be entitled to contest under chapter
91, the determ nations of the departnent relative to
refusing, cancelling, or suspending a pesticide license. [L
1972, c 58, pt of §1; amL 1975, c 126, pt of §1;, amlL
1987, c 310, s§6]

§149A- 15 Label i ng requirenents. Each contai ner of

pestici des shall bear or have attached in a conspicuous
place, a plainly witten or printed |abel in the English
| anguage providing the foll ow ng information:

(1) Nanme, brand, or trademark under which the pesticide is
sold or distributed;

(2) Ingredient statenent as specified by rules;

(3) Direction for use which if conplied with wll
adequately protect the health and environnent;

(4) Warning or caution statenent as specified by rules;

(5) Nanme and address of the manufacturer, registrant, or
person for whom manuf act ur ed;

(6) Weight or neasure of content;
(7) The EPA registration and establishnent nunbers; and

(8) Any other l|abeling requirenent as prescribed under
FIFRA. [L 1972, c 58, pt of §1; amL 1975, c 126, pt of §1
amL 1987, c¢ 310, s§7]

§149A- 16 Col oration of certain pesticides. The departnent
may require, by rule, the distinct coloration of certain
pesticides as the EPA determines or, for a product

regi stered pursuant to section 149A-19(a)(6), as the
departnment determ nes to be necessary to protect public
health and the environment. [L 1972, c¢ 58, pt of §1; amlL
1975, ¢ 126, pt of §1; amL 1987, ¢ 310, §8; amL 2000, c
154, s3]



§149A- 17 Sal es, permt, and record. In addition to
licensing requirenments applicable to pesticides, every
person who sells or distributes restricted use pesticides
shal |l obtain an annual permt fromthe departnent.
Condi ti ons, procedures, and fees for the permt shal
conformto the rules adopted under this section.

Al'l persons permtted to sell restricted use pesticides
shal | keep records of the individual sales of these

pestici des. Records shall be kept at the principal place of
busi ness of the permttee for a period specified by the

rul es and shall be available to the departnent on request.
[L 1972, ¢ 58, pt of §1; amL 1975, c 126, pt of §1; amlL
1987, c¢ 310, §9]

§149A- 18 Deni al , suspension, or revocation of permt. The
department may deny issuance of a permt to sell a
restricted use pesticide for reasonabl e cause. Any permt

i ssued pursuant to rul es adopted under section 149A-17 may
be suspended or revoked by the departnent, after due
hearing, for violation of any condition of the permt or of
any law or rule pertaining to the sale of pesticides.

Any order made by the departnent for the suspension or
revocation of a permt shall be in witing and shall set
forth the reasons for the suspension or revocation.

The action of the departnent in suspending or in revoking a
permt may be reviewed in the manner provided by chapter

91. [L 1972, c 58, pt of §1; amlL 1975, c 126, pt of §1; am
L 1986, c 339, §8; amL 1987, c 310, §10]

§149A-19 Determi nation; rules; uniformty. (a) The board,
after having afforded interested and affected parties an
opportunity to be heard and, in instances in which human
health is affected, after consultation with the director of
heal th, shall adopt rules to:

(1) Determine the pesticides that are highly toxic to
humans, designate pesticides as restricted use or
nonrestricted use, and establish a systemof control over
the distribution and use of certain pesticides and devices
pur chased by the consum ng public;

(2) Determ ne standards of coloring for pesticides, and
subj ect pesticides to the requirenents of section 149A- 16;



(3) Establish procedures, conditions, and fees for the
i ssuance of licenses for sale of restricted use pesticides;

(4) Establish fees for the |licensing of pesticides within
the limtations of section 149A-13(b);

(5) Establish procedures for the licensing of pesticides;

(6) Establish procedures for the registration of pesticides
under provisions of section 24(c), FlIFRA;

(7) Establish procedures for the disposal of pesticides;
and

(8) Establish procedures to issue experinental use permts
under provisions of section 5 of FIFRA

(b) The board, after public hearing, shall nake and adopt
appropriate rules for carrying out this chapter, including
rules providing for the collection and exam nati on of
sanpl es of pesticides or devices.

(c) The board, after public hearing, shall adopt rules
applicable to and in conformty with the primary standards
established by this chapter or as prescribed by FIFRA with
respect to pesticides. [L 1972, c¢ 58, pt of §1; amL 1975,
c 126, pt of §l1; amL 1981, c¢ 33, §4; amL 1987, c 310,
§11; gen ch 1993; am L 2000, c 154, §4]

§149A- 20 Sei zures; "stop-sale" and "renoval from sal e”
orders. (a) Any pesticide or device that is distributed,
sold, offered for sale, transported, or delivered for
transportation in violation of this chapter, may be seized.
Any pesticide product or device seized hereunder shall,
after entry of decree, be disposed of by destruction or
sale as the court directs and the proceeds, if the
pestici de product or device is sold, less |egal costs,
shall be paid to the general fund of the State; provided
that the pesticide product or device shall not be sold
contrary to this chapter; and provided that upon paynent of
costs and execution and delivery of a good and sufficient
bond conditioned that the pesticide product or device shal
not be disposed of unlawfully, the court may direct the
pesticide product or device to be delivered to the owner
thereof for relabeling or reprocessing as the case may be.



(b) The chairperson or the chairperson's authorized agent
may i ssue and enforce a witten or printed "stop-sale" or
"renoval fromsale" order to withhold from sal e any
pesticide or device that is distributed, sold, offered for
sale, transported, or delivered for transportation in
violation of this chapter. [L 1972, c¢ 58, pt of §1; amlL
1975, c¢ 126, pt of s§1; gen ch 1985; amL 1987, c 310, §12]

§149A- 21 Enforcenment. (a) If it appears that a pesticide or
device fails to conply with this chapter, the departnent
may refer the facts with a copy of the results of the

anal ysis or the exam nation of the pesticide product or
device to the appropriate governnental agency for
prosecution. A warning notice shall be issued before
prosecution proceedi ngs are initiated.

(b) The governnental agency to which any violation is
reported nay cause appropriate proceedings to be instituted
in the appropriate court without delay if so warranted.

(c) The departnment shall, by publication in such nanner as
it may prescribe, give notice of all judgnents entered in
actions instituted under this chapter. [L 1972, c 58, pt of
§1; amL 1975, c 126, pt of s1]

§149A-22 Authority. The board shall have authority to adopt
rul es, as necessary, consistent with section 5(f) and
section 24(c) of FIFRA, to develop and inplenent state
prograns for registration of pesticides for special |ocal
needs and issuance of experinental use permts. [L 1975, c
126, pt of §1; amL 1987, c 310, $13]

§149A- 23 Cooperation. The departnent may cooperate or enter
into agreenments with any other agency of the State or any
agency of the federal governnent for the purpose of
carrying out this chapter and securing uniformty of rules.
[L 1972, ¢ 58, pt of §1; amL 1975, c 126, pt of §1; amlL
1987, c¢ 310, §14]

PART |11. PESTICI DE USE
§149A-31 Prohibited acts. No person shall:

(1) Use any pesticide in a manner inconsistent with its
| abel , except that it shall not be unlawful to:



(A) Apply a pesticide at any dosage, concentration, or
frequency | ess than that specified on the |abel or

| abel ing; provided that the efficacy of the pesticide is
mai nt ai ned and further provided that, when a pesticide is
applied by a cormercial applicator, the deviation fromthe
| abel recommendati ons nust be with the consent of the

pur chaser of the pesticide application services;

(B) Apply a pesticide against any target pest not specified
in the labeling if the application is to a crop, animal, or
site specified on the |abel or |abeling; provided that the
| abel or | abeling does not specifically prohibit the use on
pests other than those listed on the |abel or |abeling;

(C Enploy any nmethod of application not prohibited by the
| abel i ng;

(D) Mx a pesticide or pesticides with a fertilizer when
such m xture is not prohibited by the | abel or |abeling; or

(E) Use in a manner determ ned by rule not to be an
unl awf ul act;

(2) Use, store, transport, or discard any pesticide or
pestici de container in any manner which woul d have
unr easonabl e adverse effects on the environnent;

(3) Use or apply restricted use pesticides unless the
person is a certified pesticide applicator or under the

di rect supervision of a certified pesticide applicator with
a valid certificate issued pursuant to rul es adopted under
section 149A-33(1);

(4) Use or apply pesticides in any manner that has been
suspended, canceled, or restricted pursuant to section
149A- 32. 5;

(5) Falsify any record or report required to be nmade or
mai nt ai ned by rul es adopted pursuant to this chapter; or

(6) Fill with water, through a hose, pipe or other simlar
transm ssi on system any tank, inplenent, apparatus, or
equi pnent used to disperse pesticides, unless the tank,

i npl ement, apparatus, equi pnment, hose, pipe or other
simlar transm ssion systemis equipped with an air gap or
a reduced-pressure principle backfl ow device neeting the
requi renents under section 340E-2 and the rul es adopted



thereunder. [L 1972, c¢ 58, pt of §1; amL 1975, c¢ 126, pt
of §1; amL 1986, ¢ 339, §9; amL 1987, c¢ 167, §1 and c
310, §15]

§149A- 32 REPEALED. L 1985, c 131, s2.

§149A-32.5 Cancel |l ati on or suspension of pesticide uses.
Not wi t hstanding any | aw, rule, or executive order to the
contrary, the chairperson of the board of agriculture, in
consultation wth the advisory commttee on pesticides and
al so with the approval of the director of health, shal
suspend, cancel, or restrict the use of certain pesticides
or specific uses of certain pesticides when the usage is
determ ned to have unreasonabl e adverse effects on the
environment. In addition to other circunmstances which may
require a determ nation as to whether unreasonabl e adverse
effects exist, a determnation shall be made:

(1) When residues of the pesticides are detected in
dri nki ng water; or

(2) When a use under special |ocal needs registration

i nvol ves a pesticide for which any use has been suspended
or canceled by the EPA. [L 1985, c¢ 131, §1; amL 1987, c
310, $16]

§149A- 33 Rul es. The departnent shall have the authority to
carry out and effectuate the purpose of this chapter by
rules, including but not limted to the foll ow ng:

(1) To establish fees, procedures, conditions, and
standards to certify persons for the use of restricted use
pestici des under section 4 of FlFRA,

(2) To establish limtations and conditions for the
application of pesticides by aircraft, power rigs, m st
bl owers, and ot her equi pnent;

(3) To establish, as necessary, specific standards and
gui del i nes whi ch specify those conditions which constitute
unr easonabl e adverse effects on the environnent;

(4) To establish, as necessary, record keeping requirenents
for pesticide use by applicators; and

(5) To establish, as necessary, procedures for the issuance
of guidelines to specify those conditions that constitute



use of a pesticide in a manner inconsistent with its |abel.
[L 1972, ¢ 58, pt of §1; amL 1975, c 126, pt of §1; amlL
1979, c 88, §2; amL 1987, c¢ 310, §17]

§149A- 34 Deni al, suspension, or revocation of certificate.
The departnent may deny issuance of a certificate for
reasonabl e cause. Any certificate issued pursuant to rules
adopt ed under section 149A-33(1) may be suspended or
revoked by the departnent, after hearing, for violation of
any condition of the certificate or of any law or rule
pertaining to the use of any restricted use pesticide. Any
order made by the departnent for the suspension or
revocation of a certificate shall be in witing and shal
set forth the reasons for the suspension or revocation. The
action of the department in suspending or revoking a
certificate may be reviewed in the manner provi ded by
chapter 91. [L 1972, c 58, pt of §l1; amL 1975, c 126, pt
of §l1; amL 1987, c 310, §18]

§149A- 35 Cooperation. The departnent is authorized and
enpowered to cooperate with and enter into agreenents with
any agency of the State, the federal governnent, or any

ot her agency for the purpose of carrying out this chapter.
The University of Hawaii cooperative extension service and
ot her educational agencies shall provide educati onal
prograns ai med at assisting users and prospective users of
pesticides and shall solicit the aid of the departnent in
provi di ng techni cal assistance and advice on the authorized
use of pesticides. [L 1972, c¢ 58, pt of §1; amL 1975, c
126, pt of §1]

§149A- 36 Authority to inspect. The departnent or any

aut hori zed representative or enployee of the departnent may
enter upon any public or private property, according to | aw
at any reasonable time to exam ne and inspect application
nmet hods and equi pnent, to exam ne and col |l ect sanpl es of
plants, soil, and other materials, and to perform any ot her
duty for the purpose of carrying out and effectuating the
pur poses of this chapter. [L 1972, c¢ 58, pt of §1; amlL
1975, c¢ 126, pt of s§1]

§149A- 37 Exenptions. (a) Exenmption fromthis chapter may be
granted by the departnent to the University of Hawaii and
ot her state and federal agencies for experinental or
research work directed toward obtai ni ng know edge of the
characteristics and proper usage of unspecified or
experinmental pesticides. Research and experinental work



conducted by private agencies with adequate research
facilities may also be simlarly exenpted upon approval by
t he departnent. Approval shall be in witing stating the
speci fic exenptions and conditions.

(b) Any pesticide exenpted by the Adm nistrator of the EPA
pursuant to Title 7, United States Code, section 136w b),
shall be exenpt fromthis chapter, if the pesticide product
neets the ternms and conditions of the EPA' s exenption,
except for pesticides that the departnent has determ ned by
rule may cause unreasonabl e adverse effects on the
environment. [L 1972, c¢ 58, pt of §1; amL 1975, c 126, pt
of §l1; amL 2000, c 154, s§5]

PART | V. VI OLATI ONS, WARNI NG NOTI CE, AND PENALTI ES

§149A-41 Viol ations, warning notice, and penalties. (a)
War ni ng notice. Any person who violates this chapter or any
rul e i ssued under this chapter may upon the first violation
be issued a witten warning notice citing the specific

vi ol ati on and necessary corrective action.

(b) Adm nistrative penalties.

(1) I'n general, any registrant, comrercial applicator,

whol esal er, dealer, retailer, or other distributor who

vi ol ates any provision of this chapter nmay be assessed an
adm ni strative penalty by the board of not nore than $5, 000
for each offense;

(2) Any private applicator or other person not included in
paragraph (1) who violates any provision of this chapter
relating to the use of pesticides while on property owned
or rented by that person or the person's enpl oyer,
subsequent to receiving a witten warning fromthe
departnment or following a citation for a prior violation,
may be assessed an adm nistrative penalty by the board of
not nore than $1,000 for each offense. Any private
applicator or other person not included in paragraph (1)
who vi ol ates any provision of this chapter relating to
licensing, transport, sale, distribution, or application of
a pesticide for commercial purposes nay be assessed an

adm ni strative penalty as provided in paragraph (1);

(3) No admnistrative penalty shall be assessed unl ess the
person charged shall have been given notice and an
opportunity for a hearing on the specific charge in the



county of the residence of the person charged. The

adm ni strative penalty and any proposed action contained in
the notice of finding of violation shall becone a final
order unless, within twenty days of receipt of the notice,

t he person or persons charged nake a witten request for a
hearing. In determ ning the anount of penalty, the board
shal | consider the appropriateness of the penalty to the
size of the business of the person charged, the effect on
the person's ability to continue business, and the gravity
of the violation; and

(4) I'n case of inability to collect the adm nistrative
penalty or failure of any person to pay all or such portion
of the admnistrative penalty as the board may determ ne,
the board shall refer the matter to the attorney general,
who shall recover the anmount by action in the appropriate
court. For any judicial proceeding to recover the

adm ni strative penalty inposed, the attorney general need
only show that notice was given, a hearing was held or the
time granted for requesting a hearing has expired w thout
such a request, the adm nistrative penalty was inposed, and
that the penalty remains unpaid.

(c) Crimnal penalties.

(1) I'n general, any registrant, comrercial applicator,

whol esal er, dealer, retailer, or other distributor who
knowi ngly violates any provision of this chapter shall be
guilty of a m sdeneanor and shall on conviction be fined
not more than $25,000, or inprisoned for not nore than one
year, or both.

(2) Any private applicator or other person not included in
paragraph (1) who knowi ngly violates any provision of this
chapter shall be guilty of a m sdeneanor and shall on
conviction be fined not nore than $1, 000, or inprisoned for
not nore than one year, or both.

(3) Any person, who, with intent to defraud, uses or
reveals information relative to formulas of products
acqui red under the authority of section 3, Federal

| nsecticide, Fungicide and Rodenticide Act (FIFRA), as
amended, shall be fined not nore than $10, 000, or

i mpri soned for not nore than three years, or both.

(d) Liabilities. Wen construing and enforcing the
provi sions of this chapter, the act, om ssion, or failure



of any officer, agent, or other person acting for or

enpl oyed by any person shall in every case be al so deened
to be the act, om ssion, or failure of such person as well
as that of the person enployed. [L 1972, c¢ 58, pt of §1;
HRS §149A-22; ren L 1975, c¢ 126, pt of §1; amlL 1977, c
104, pt of s§1; amlL 1979, c 88, §3; amL 1987, c¢ 310, §19;
amL 1996, c 281, s§3; amL 2000, c 154, s§6]

PART V. ADVI SORY COW TTEE

§149A-51 Advisory conmttee. There shall be an advisory
commttee on pesticides conposed of but not limted to the
chai rperson, or the chairperson's designated
representative, who shall head the coonmittee and one
representative each fromthe departnent of health,
departnent of |and and natural resources, University of
Hawai i col |l ege of tropical agriculture and human resources,
sugar industry, pineapple industry, Hawaii Farm Bureau
Federation, pesticide industry, structural pest control

i ndustry, an environnental organization, a citizen group,
and one at-large public nenber. Menbers of the advisory
commttee shall be appointed by the governor froma list of
persons recomrended by the respective agencies and
industries in accordance with section 26-34. The conm ttee
shal | advi se and assist the departnent in devel opi ng or
revising laws and rules to carry out and effectuate the
purposes of this chapter and in advising the departnent in
pesticide problens. [L 1972, ¢ 58, pt of §l1; HRS §149A-41;
ren L 1975, c 126, pt of §1; gen ch 1985; am L 1986, c 282,
§1; am L 1987, c¢ 310, s20]

Not e
Part headi ng anended by L 1975, c¢ 126, pt of s1

§149A-52 Severability. If any provision of this chapter is
decl ared unconstitutional, or the applicability thereof to
any person or circunstance is held invalid, the
constitutionality of the remainder of this chapter and
applicability thereof to other persons and circunstances
shall not be affected. [L 1972, c 58, pt of §1; HRS §149A-
42; ren L 1975, c 126, pt of §1]

§149A-53 Applicability of chapter 91. The board shall, in
the adm nistration of this chapter, conformto the

provi sions of chapter 91. [L 1972, c 58, pt of §l1; HRS
§149A-43; ren L 1975, c 126, pt of ¢§1]






