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Chapter ATCP 31
GROUNDWATER PROTECTION PROGRAM

ATCP 31.01 Definitions. ATCP 31.07 Pesticide use; groundwater contamination exceeding enforcement
ATCP 31.02 Groundwater test results; use by department. standard or preventive action limit; site—specific response.

ATCP 31.03 Points of standards application. ATCP 31.08 Prohibitions against pesticide use.

ATCP 31.04 Preliminary investigation based on groundwater sample test resuECP 31.09 Rulemaking to control pesticide contamination of groundwater; gen-
ATCP 31.05 Violation of existing statute or rule; enforcement options. eral.

ATCP 31.06 Fertilizer or pesticide bulk storage; groundwater contamination
exceedingenforcement standard or preventive action limit; regula-
tory options.

Note: Chapter Ag 161 was renumbered ch. ATCP 31 under s. 13.93 (2m) (bjalprerequisite to the exercise of the department’s rulemaking authority under ss.
Stats., Register, April, 1993, No. 448. 94.645, 94.69, 160.19, or 160.21, Stats.

Prefatory Note: (1) The department of agriculture, trade and consumer protection (4) This chapter does not limit the department in the exercise of any of its statutory
has authority to regulate fertilizer and pesticide bulk storage under s. 94.645, Statghority, where the department determines that the exerdiseaathority is neces-
and pesticide use under ss. 94.67 through 94.71, Stats. Activities subject to degary to comply with a statutory mandate, or to safeguard the public health, safety or
ment regulation may, under some circumstances, result in the presence of fertirelfare.
substances or pesticide substances in groundwater. Under ch. 160, Stats., the depgs}-General rules governing pesticide use and control are contained in ch. ATCP
ment of natural resources is required to establish numerical standards, consistirBoRules adopted under s. 94.645, Stats., to regulate fertilizer bulk storage are con-
enforcemenstandards and preventive action limits, for certain substances in groutained in ch. ATCP 32. Rules adopted under s. 94.645, Stats., to regulate pesticide
water. If a fertilizer substance or pesticide substance is found in groundwater, libék storage are contained in ch. ATCP 33.
department will consider whether the presence of the fertilizer substance or pesticide
substance has resulted from, or may be aggravated by an activity subject to departATCP 31.01 Definitions. As used in this chapter:
ment regulation. If the presence of the fertilizer or pesticide substance has resulteé: N e . | - )
from a violation of an existing statute, rule or order administered by the department, (1) “Activity subject to department regulation” means:
the department may seek appropriate enforcement action against the violator i i~
whether or not the contamination exceeds an enforcement standard or preve ivéa) The bulk s.torag‘? of fe”"'zef or peStICId.es' to the extent that
actionlimit adopted by the department of natural resources. If, at a point of standa#d€ bulk storage is subject to possible regulation by the department
application, the concentration of a fertilizer substance or pesticide substancgiimder s. 94.645, Stats.
groundwater attains or exceeds an enforcement standard or preventive action limit. .. .. . .
the department may take site-specific regulatory action to prevent further groundwa-(P) Pesticide use, to the extent that the pesticide use is subject
ter degradation or restore groundwater quality, whether or not the substance ¢onpossible regulation by the department under ss. 94.67 through
centration has resulted from a violation of an existing statute, rokeler Site-spe- g4 71 Stats
cific regulatory action will be consistent with ch. 160, Stats., and this chapter. T%e' ! ’ . i
department will also adopt substance-specific rules, as appropriate under ss. 94.642) “Department’means the state ofig¢onsin department of
160.19 and 160.21, Stats., for each pesticide substance for which an enforcerggﬁcunure trade and consumer protection
standard and preventive action limit are established by the department of natu " ! i ! i
resources. Rules may include preventive measures designed to minimize the pref3) “Enforcement standard” means a numerical value
ence of pesticide substances in groundwater statewide. Rules may also incigpressinghe concentration of a substance in groundwater which
L?f?:ériomn%rﬁ)orgsthe implementation of site-specific regulatory responses under sqg adopted under ss. 160.07 and 160.09, Stats.

(2) This chapter establishes certain elements of the department's program for thq4) “Fertilizer” means a fertilizer as defined in s. 94.64 (1) (e),
prevention and control of groundwater contamination where it appears that grou i i i
water contamination has resulted from or may be aggravated by activities subjeﬁg‘ts" exce_pt that it does not include _anhydrous ammor_“a'
department regulation. This chapter includes: (5) “Fertilizer substance” means either of the following for

(a) Standards for the collection, handling and analysis of official groundwaigihich anenforcement standard or preventive action limit has been

samples, to ensure the reliability of sample test results used by the department, .
basis for regulatory of enforcement action, &dbpted by the department of natural resources:

(b) The points of standards application at which concentrations of a fertilizer sub- (@) A fertilizer; or
stance or pesticide substance in groundwater may be measured to determine wheth ; : o
an enforcement standard or preventive action limit has been attained or exceedeo&b) A degradatlon product or metabolic product of fertilizer.
Thesepoints of standards application are defined, pursuant to s. 160.21 (2), Stats., fo(6) “Groundwater” means any of the waters of the state, as
activities subject to department regulation. defined in s280.01 (2), Stats., occurring ina saturated sub-sur-
(c) The preliminary investigative steps to be taken by the department upon re(;f& logical f . £ K i
of groundwater sample test results which indicate the presence of a fertilizer e geological formation of rock or soll.

stance or pesticide substance in Wisconsin groundwater. (7) “Official groundwater sample” means a groundwatem-

(d) The enforcement options which are available to the department if the depajits ; . . .
ment finds, upon investigation, that the presence of a fertilizer substance or pesti?ﬂg from which an official groundwater test result is obtained.

substance in groundwater has resulted from a violation of an existing statute, rule o(8) “Official groundwater test result” means a groundwater
order administered by the department under s. 94.645, Stats., or ss. 94.67 thr@@@f result which is:
94.71, Stats. . ' .

(e) The site-specific regulatory options which are available to the department (&) Obtained by department analysis of a groundwater sample
under s. 94.645, Stats., or ss. 94.67 through 94.71, Stats., if, at a point of standagdkrected by the department or its agent; or
application the concentration of a fertilizer substance or pesticide substance is found e
to attain or exceed an enforcement standard or preventive action limit. (b) Reported and certified to the department by the department

(f)fThe gelneral criteria to be conshidergd by thefde;laartmﬁnt hin its choice ofda sd-natural resources pursuant to s. ATCP 31.02.
specific regulatory response, or in the adoption of rules which require non—-discre- u ” ;
tionary site—specific responses under specific conditions. . (9) Nonpotable water supp_ly means an exc.ayatlon or open-

(g) Requirements and limitations governing the prohibition of pesticide usd8d into the ground made by digging, boring, drilling, driving or
Wh%tger by site-specific regulator)t/)resr)Oﬂses Orfby rulle- g other methods for the purpose of obtaining groundwatexr use

A commitment to adopt substance-specific rules, as appropriate under, i i

94.69, 160.19 and 160.21, Stats., for each pesticide substance for which an enfgrﬁ(?g?r th?n hu.man,,consumptlon c.)r.preparatllon Of. food products.
ment standard and preventive action limit are adopted by the department of natura(10) “Pesticide” means a pesticide as defined in s. 94.67 (25),
resources. Rules may include preventive measures designed to minimize the S., or a pesticide active ingredient as defined in s. 94.67 (1)
ence of pesticide substances in groundwater statewide. Rules may also inc Ig ' !
requirementgor the implementation of site—specific regulatory responses under spe*

cified conditions. (11) “Pesticide substance” means any of the following for

(3) This chapter does not limit the department’s rulemaking authority under i i i i
94.645, 94.69, 160.19, or 160.21, Stats. In the exercise of its rulemaking authoﬁ?gmh anenforcement standard or preventive ac“‘?” limit has been
the department may consider any information which may be relevant to the rulem@dopted by the department of natural resources:

ing proceeding, whether or not the information is derived from Wisconsin groundwa- (a) A pesticide'

ter samples. The finding of a fertilizer or pesticide substance in groundwatereit a . ! .

which equals or exceeds an enforcement standard or preventive action limit, is not(D) An isomer of a pesticide; or
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(c) A degradation product or metabolic product of a pesticide. (b) Standards for the handling of official groundwater sam-

(12) “Pesticide use” means the mixing, use, application, haBles, including:
dling, transport, storage or disposal of a pesticide. 1. Temperature conditions under which samples are to be

(13) “Point of standards application” means a location &ept.
which the concentration of a substance in groundwater may be 2. Time periods within which samples are to be analyzed.
measured to determine whether a preventive action limit or 3. Chain of custody requirements.

enforcement standard has been attained or exceeded, as provid ; -
in's. 160.21 (2) (b), Stats.. and s. ATCP 31.03. inc?lug)dir?gt;?ndards for the analysis of official groundwater samples,

(14) “Preventive action limit" means a numerical value —;  pequired quality assurance programs for laboratories
expressinghe concentration of a substance in groundwater Wh'@'ﬁgaged in thenalysis of dfcial groundwater samples under this
is adopted under s. 160.15, Stats. chapter.

(15) “Property boundary” means the boundary of a total con- 5 ~gnirol sample requirements
tiguous parcel of land owned by a common owner, regardless of '
whether public or private roads run through the parcel.

(16) “Secretary” means the secretary of the department. 4. Required confirmation of analytical results.

(17) “Site-specific response” means a localized regulatory 5. Instru_ment calib_ration and maintenance requirements.
response by the department to groundwater sample findings 6. Required analytical worksheets and documentation.
obtained at a point of standards application, as provided in s. 7. Chain of custody requirements in the laboratory.

ATCP 31.07. 8. Requirements for the timely reporting of analytical resullts.

(18) “Special order” means an order of the department which g, Continuing sample custody requirements.
is directed to an individually named or identified respondent. 10. Access to laboratory records by the department and the

(19) “S.Ubstance” means any SO”d, ||qU|d, S.emiSOHd, di%.epartment of natural resources.
solved solid or gaseous material, naturally occurring or synthetlc(d) Contract requirements applicable to designated agents

chemical, parameter for measurement of water quality or biologiy a6 ithe collection or analysis of official groundwater sam-
cal organism which, in its original form, or as a metabolic or a de\’ﬁl’es under this chapter

radation or waste product, may decrease the quality of groundwa- T . -
ter. P y quality of g (e) Reports and certifications required to accompany official

History: Cr. Register, September, 1985, No. 357, eff. 10~1-85; correction magkoundwater samples and test results obtained by designated
under s."13.93 (2m) (b) 5., Stats., Register, February, 1993, Nacaiéctions in -~ agents of the department of natural resources.
(6) made under s. 13.93 (2m) (b) 7., Stats., Register, January, 1998, No. 505. (f) Standards for the reporting and certification of official

groundwater test results to the department by the department of
ATCP 31.02 Groundwater test results; use by natural resources.

department. (1) USEOFOFFICIAL GROUNDWATERTESTRESULTS.
An official groundwater test result is presumed to be reliable for (2 cITDEPFeAiL’\//-l\EszTECSE;ET\ACLTSGxL:DﬁiELSsEEELGEZATIEE?/;?
purposes of regulatory or enforcement action under this cha gt ) y

' son or entity designated to collect or analyze an official
whether or not the department collected or analyzed the offic! bundwater sample as the agent of the departmagner than as

groundwater sample. the agent of the department of natural resources, shall first enter
(2) USEOFUNOFFICIAL GROUNDWATERTESTRESULTS. ATegula- —into a written contract with the department. Contracts shall
tory or enforcement action under this chapter may be based QRdude specific standards for the collection, handling and analy-
groundwater test result which is not an official groundwater test of official groundwater samples, to ensure the reliability of
result only if the department determines that the unofficigkficial groundwater test results used by the department for pur-
groundwater test result is reliable for purposes of the regulat¢jyses of regulation and enforcement under this chapter. Agents
or enforcement action. _ _ , contracting directly with the department shall be held to the same
Note: If an unofficial groundwater sample is not determined to be reliable for PYaquirements which are applicable to agents designated by the
poses of regulatory or enforcement action under this chapter, the department ma%
nevertheless: department of natural resources pursuant to a memorandum of

1. Refer the unofficial groundwater test result to the department of natutinderstanding under sub. (3).
resources, with or without a recommendation for official sampling and testing. History: Cr. Register, September, 1985, No. 357, 1f1-85
2. Inform affected persons of the unofficial groundwater test result.

ang.toRCe(f)irnttr;leaLérrligLfitc&argfjé?(?ggggrt]eéégitt?suIt to state or local health authorities, ATC_P 31.03 Points of standards application. (1) _TO .
4. Initiate further investigation or research related to the unofficial groundwatdetermine whether an enforcement standard or preventive action
sample result. limit for a fertilizer substance or pesticide substance has been
(3) MEMORANDUM OF UNDERSTANDING. Pursuant to ss. 160.21 attained or exceeded, the concentration of the fertilizer substance

(2) (e) and 160.27, Stats., the department shall enter into a megropesticide substance shall be measured at a point of standards
randum ofunderstanding with the department of natural resourcapplication. Except as otherwise provided in this section, points
to ensure the reliability of official groundwater test results used by standards application for fertilizer substances and pesticide

the department for purposes of regulation and enforcement unsigsstances include:
this chapter. The memorandum of understanding shall govern thgg) A community water system covered under ch. NR 811.

reporting and certification of official groundwater test results to b) A private water supply, high capacity water system, school

the department by the department of natural resources. It shall gl :
governthe collection, handling and analysis of official groundwae-v‘sj1 er system or public water system covered under ch. NR 812.

ter samples by the department of natural resources or its desig(C) A monitoring well or other groundwater sample source,
nated agents. The memorandum of understanding shall inclué‘é%ardless of whether the well or source is covered under par. (a)

. - r (b), if the well or source is reasonably designed and of adequate
ple(sa)iniltggS\Zrifafr?éatrgscrzlllgg:jo?oPf official groundwater sa epth to permit the collection of representative groundwater sam-

3. Required analytical methods.

i ; . ples.
1 Collect!on equipment and containers. (d) A monitoring well approved by the department under s.
2. Collection procedures. ATCP 31.08 (4) (a) 1. as a substitute for another point of standards
3. Collection records. application which is no longer available for testing.
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(2) Except with the consent of the property owner, neither a 1. Refer the groundwater test results to the department of natural resources, with
high Capacity water system covered under ch. NR 812. nor a vf& ithout a recommendation for official sampling or other action. ] )
N ! - . Refer the groundwater test results to another regulatory agency, with or with-
or source not covered under sub. (1) (a) or (b) may be considesgd recommendation for action.
a point of standards application for a fertilizer substance or pesti-3. Refer the groundwater test results to state or local health authorities, and to

cide substance for purposes of a site—specific response undépusty agricultural extension agents.
ATCP 31.07 (5) if: 4. Inform afected persons of the groundwater test results, and suggest voluntary

. Lo measures to prevent, limit or reduce any substance concentrations which may exist
(a) The system, well or source is located within the properitygroundwater.

boundary of garcel of land on which an activity subject to depart- 5. Initiate further investigation or research related to the groundwater test results.
ment regulation is conducted: and History: Cr. Register, September, 1985, No. 357,1f:1-85.

(b) The activity subject to department regulation is a potential ATCP 31.05 Violation of existing statute or rule;
source othe fertilizer substance or pesticide substance in grounshforcement options. (1) FERTILIZER AND PESTICIDE BULK
water; and STORAGE; VIOLATION OF EXISTING RULES. If, upon investigation
(c) The system, well or source is not used as a source of potaipiger s. ATCP 31.04 (2), the department finds that the concentra-
water. A system, well or source under this subsection shall ien of afertilizer substance or pesticide substance in groundwater
clearly posted to warn potential users that the system, well s resulted from a violation of rules adopted by the department
source is not a potable water supply. The system, well or soutegler s. 94.645, Stats., the department may proceed against the
shall be locked when not in use, to prevent any use of the systgatator using any of the following enforcement options, even if
as a potable water supply. the concentration does not exceed an enforcement standard or pre-
(3) A private water supply system or high capacity water sugentive action limit:
ply system covered under ch. NR 812 shall, upon request of thga) A court action to recover a civil forfeiture from the violator,
system owner, be excluded as a point of standards applicational®iprovided under s. 94.645 (5), Stats.
purposes of aite-specific response under s. ATCP 31.07 (5) if the (b) An administrative special order proceeding, as provided
system is located within the property boundary paecel of land  under s. 94.645 (4) (a), Stats. Upon violation of a department spe-
on which an activity subject to department regulation is coBial order issued under s. 94.645 (4) (a), Stats., the department
ducted, and if: may seek an injunction under s. 94.645 (4) (b), Stats., or a civil for-
(a) Use of the system has been discontinued, and the discorféiture under s. 94.645 (5), Stats.
ued system is locked or otherwise secured to prevent any use ofc) A warning notice under s. 93.06 (10), Stats.
the system; or Note: (Ij?ylt;s Egggt%g uSdIer S. 34.64(15, S&ats., tgzlr%%uslatse fertilizer bU|Ik storage _e(\jre
i optained irch. . Rules adopted under s. . , Stats., to regulate pesticide
NI A rilroyeschaiiod e O e
clearly posted to warn potential users that the system is not a pgja ) ST'?'D.EUSE’Y'OLATt'.ONt.OF EX'SJ'NG STX}%SSS?{{SXLEZS‘ th
ble water supply. The system shall also be locked or otherw upon preiminary investigation under s. 04 (2), the

! artmenfinds that the concentration of a pesticide substance in
Z?ecwae%\;hsed]pg?; in use, to prevent any use of the system as a p undwater has resulted from a violation of any provision of ss.

. 94.67 through 94.71, Stats., or any rule adopted under s. 94.69,
(4) A well or system shall be excluded as a point of standargg,s the department may proceed against the violator using any

application if the department or the department of naturgf the enforcement options set forth under s. 94.71, Stats., as

resources determines that groundwater samples collected fr:%‘bropriate, or may issue a warning notice to the violator under

the well or system do not reliably reflect groundwater conditions, g3 og (10), Stats., as appropriate. The concentration of a pesti-
bef\lcausse of the ((jje5|gn or construction (|)|f the W‘;" odr system. cide substance in groundwater need not attain or exceed an
ote: Since groundwater monitoring is not usually required under existing ru : : FISSREME
for activities subject to department regulation, the points of standards applicatioﬁaforcement standard or preventlve_ action “mlt.ln order f(_)l’ the
this section are specified pursuant to s. 160.21 (2) (b), Stats. department to take enforcement action under this subsection.
History: Cr. Register, September, 1985, No. 357, eff. 10-1-85; Register, January, (3) This section does not limit the department’s responsibility
1998,No. 505; correction made under s. 13.93 (2m) (b) 7., Stats.; cr. (1) (d), Register[f
March, 1998, No. 507, ef.—1-98. under ss. ATCP 31.06 and 31.07.
History: Cr. Register, September, 1985, No. 357, 1f:1-85.

ATCP 31.04 Preliminary investigation based on
groundwater sample test results. (1) Upon receipt of
groundwatetest results indicating the presence of a fertilizer su
stance opesticide substance in groundwater, the department s
undertake a prellmlr]ary nvestigation to deter_mlne whether t department finds that the concentration of a fertilizer sub-
g;?/see?gsuﬁééhffozeqrtghrz ?r:asyugztg%gitgé E?/Sgﬁ Igiti?/?t?/séig}::ctﬁ ce opesticide substance in groundwater attains or exceeds an
department regulation. The department may investigate on ﬁ{gorcement standard or preventive action limit, and that the con-

basis of unofficial groundwater test results if the test results &g tration has resulted from or may be affected by bulk fertilizer
sufficiently reliable to warrant investigation. or bulk pesticide storage activities which are not currently regu-

(2) If, upon preliminary investigation, the department findIated by the department, the department shall review its rules

thaith  a fertil bat ticid bst ﬁdopted under s. 94.645, Stats., to determine whether the rules
atthe presence or a tertilizer substance or pesucide substancglfy 14 he amended pursuant to s. 160.19, Stats. Rule amend-

groundwater has resulted from, or may be affected by an activ%?

- ) ; . nts, if any, shall be general in application, and may not be lim-
subject to department regulation, the department shall investiggld i,'ineir application to a single bulk fertilizer or bulk pesticide

to determine: . _storage facility.
(@) Whether the presence of the fertilizer substance or pesticidgote: Rules adopted under s. 94.645, Stats., to regulate fertilizer bulk storage are
substance igroundwater has resulted from a violation of an existentained irch. ATCP 32. Rules adopted under s. 94.645, Stats., to regulate pesticide

ing statute, rule or order administered by the department undei storage are contained in ch. ATCP 33.
94.645, Stats., or ss. 94.67 through 94.71, Stats. (2) SPECIAL ORDERS; STATUTORY LIMITATIONS ON USE. The
(b) Whether the concentration of the fertilizer substance ggPartment may not regulate the storage of bulk fertilizer or bulk

pesticide substance attains or exceeds an enforcement standa{?@%*‘:id.e.s by special order under s. 94.645 (4) (a), Stats., except
preventive action limit. 0 prohibit or correct a violation of existing rules under s. 94.645,

Note: If an unofficial groundwater test result is notfiigntly reliable to warrant Stats. This does not prevent the _department erm regulating the
investigation, the department may nevertheless: storage or other use of bulk pesticides by special order under s.

ATCP 31.06 Fertilizer or pesticide bulk storage;
groundwater contamination exceeding enforcement
ndard or preventive action limit; regulatory options.
RuLEMAKING. If, upon investigation under s. ATCP 31.04 (2),
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94.71 (3) (c), Stats., and this chapter, whether or not the storaggude any of the provisions set forth under s. ATCP 31.09 (2),
or use violates existing rules under s. 94.645, Stats. as applicable.

Note: If groundwater contamination is related to fertilizer bulk storage, but the (C) Denial suspension or revocation of permilfsa permit is
department isinable to respond by rule or special order, the department may refer the !

matter to the department of natural resources for possible site—specific action ukguired bystatute or rule for the use of a pesticide, a site—-specific

ch. 144, Stats. response may include the denial, suspension or revocation of pes-
History: Cr. Register, September, 1985, No. 357, 1f:1-85. ticide use permits for the locality covered by the site—specific
» ) response. The department may, by substance—specific rules under
ATCP 31.07 Pesticide use; groundwater contami- s. ATCP 31.09, prescribe the terms and conditions under which
nation exceeding enforcement standard or preventive permits are to be denied, suspended or revoked. If the denial, sus-
action limit; site-specific response. (1) SITE-SPECIFIC pension or revocation of a pesticide use permit is required by rule

RESPONSEGENERAL. If, upon investigation under s. ATCP 31.04,nder certain conditions, the order denying, suspending or revok-
2), the_department finds that the concentration of a pesticide S’.Il'@r the permit may be signed by a department employee desig-
stance in groundwater attains or exceeds an enforcement standafeld inthe rule. All other orders denying, suspending or revoking
or preventive action limit, and that the concentration has resuliggimits shall be signed by the secretary, or by a person individu-
from or may be affected by a pesticide use, the department s@ai} designated by the secretary. Where necessary in an emer-
implement an appropriate site-specific response to regulate §a@cy permits may be summarily suspended, pursuant to s.
pesticide use, pursuant to the applicable provisions of ss. 1602% 51 "Stats. Circumstances constituting an emergency may be
(3), 160.23 and 160.25, Stats., and this section. A site-speciacified byrule. The denial, suspension or revocation of a permit
response may take any of the forms described under sub. (2)s Aubject to a right of hearing before the department upon request.
site-specificesponse may be implemented to regulate a pesticid@ote: in addition to any of the site—specific regulatory responses identified under
use,whether or not the pesticide use violates an existing statutehparagraph, the department may take other actions in response to a finding of pesti-
rule administered by the department. Except as otherwise p"(‘cdt? ﬁc’lm‘tmﬁf‘e“zgr‘;‘g:{ﬁfl‘eﬁtmgf’{)fg(%%’;g” enforcement standard or preventive
videdunder S 160.23 OI.’ .16.0'25‘ Stats., the Slt_e—SpeCIfIC respo_%a.(.gl?eview its rules governing ;Sesticide use, pursuant to s. 160.19, Stats., and s.
shall be designed to minimize the concentration of the pesticigiep 31.09
substance where technically and economically feasible and te. Disseminate information concerning the groundwater contamination, and notify
restore and maintain compliance with the preventive action liniffected persons. local health authorit g cultural !
at the point of standards application, and at other downgradig{ﬁ]g‘gﬁgﬁﬁﬁ‘;{;: loca realth authorities and county agricultural extension agents
points to which the pesticide substance may migrate. A site—Spex. initiate or recommend further investigation or research concerning the ground-
cific response may be implemented pursuant to substance—gp¢sr contamination.
cific rules adopted under s. ATCP 31.09. (3) SITE-SPECIFICRESPONSEMAXIMUM GEOGRAPHICSCOPE. A

(2) SITE-SPECIFICRESPONSEFORM OF REGULATORY ACTION. (a) Site—SpeciﬁC resp_onsequ'ired under this section does not include
Special orders.1. A site—specific response may include one ¢t regulatory action which extends beyond the groundwater
morespecial orders issued under s. 94.71 (3) (c), Stats. The dep@gharge zone of the aquifer from which the groundwater sample
mentmay issue a special order to a respondent, whether or notW#s collected at the point of standards application. If the pesticide
respondent has previously engaged in the use of the pesticidéufistance has migrated, or may migrate through more than one
the department finds that the special order is necessary to achRajdgifer, asite—specific response may extend, at a maximum, to the
the objectives under sub. (1). The department may, by substanegundary of the outermost recharge zone providing recharge to an
specific rules under s. ATCP 31.09, prescribe the scope and caffected aquifer. If the natural boundary of a groundwater
tents of special orders, and the conditions under which speéRgharge zone is not readily defineable, a site-specific response
orders are to be issued. Special orders may be issued on a $0@ extend, at a maximum, to the whole of every land parcel
mary basis, according to criteria set forth under s. 94.71 (3) (8)jich, in the judgment of the department, may be wholly or par-
Stats., and any substance—-specific rules adopted under s. Ati@ly located within the relevant groundwater recharge zone. Al
31.09. Summary special orders are subject to a right of hearﬂ’fé portion of any land parcel may be exempted from a site-spe-

before the department upon request. Special orders requirectiig response upon proof that the parcel or portion is located out-
rule may be signed by a department employee designated ingié€ the groundwater recharge zone to which the site-specific
rule. All other special orders shall be signed by the secretaryesponse is applicable. Within the maximum geographic limits
a person individually designated by the secretary. specified under this section, the department may determine the
2. A special order may include: geographic scope of the site-specific response, based on the
a. A prohibition against the use of a pesticide, subject tOObJe-Ctlve of restoring and maintaining compliance with the pre-
ATCI5 31.08 ' \ntiveaction limit and minimizing the concentration of the pesti-
R ) . cide substance in groundwater where technically and economi-
b. Limitations on the purposes for which a pesticide may gy feasible, at the point of standards application and other
used, !npludlng limitations on the crops or target pests for Wh'@'&wngradient points to which the pesticide substance may
a pesticide may be used. migrate.For purposes of administrativéiefency, the geographic
c. Limitations on the rate at which a pesticide is applied. scope of a site-specific response may be delineated according to

d. Limitations on the time or frequency of pesticide use. a regular geometric pattern.

e. Limitations on the method of pesticide use. (4) SITE-SPECIFICRESPONSESFACTORSTO BE CONSIDERED. (&)
f. Requirements for the training or certification of pesticid) the department’s choice of a site-specific response, or in its
applicators or other persons using a pesticide. adoption of substance-specific rules under s. ATCP 31.09 pre-

scribing nondiscretionary site—specific responses, the department
Wﬁilconsider the general risks and benefits of the possible actions
0

scope is limited to a specific locality if, in the department's jud e extent authorized by relevant law, and shall consider the fol-

ment, theconditions in that locality justify the geographically lim- owing specific factorg to the extent .fe_aS|bIe. .

ited rules. Within the designated locality, rules shall be general in 1. The concentration of the pesticide substance in groundwa-
their application, and may not beited to a single pesticide user.ter at the point of standards application, and any known changes
Rules may be adopted on an emergency basis as necessary,pgancentration.

suant to s. 227.24, Stats. Site—specific rules under this paragraph2. The concentration of the pesticide substance at other points
may supplement, or be incorporated into more general substanggstandards application, if known, and any known changes in

specific rules under s. ATCP 31.09. Site-specific rules mapncentration.

(b) Rules applicable to a specific localityd site—specific
response may include the adoption of rules whose geogra
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3. The extent, age and reliability of groundwater sample datater attains or exceeds a preventive action limit but not an
indicating the presence of the pesticide substance in groundwataforcement standard, the department may not implement a site—
4. The specific activities or practices from which the pesticig@ecific response under s. ATCP 31.07 prohibitipgsticide use
contamination originated, if known, and the locations at which théless the department:
source activities or practices are conducted. (a) Determines, pursuant to s. 160.23 (4), Stats., that no less
5. The previously demonstrated propensity, if fonthe pes- restrictive response would prevent the violation of an enforce-
ticide substance to leach to groundwater as a result of normal tgent standard at the point of standards application.
6. Environmental conditions which may reasonably affect the (b) Establishes the basis for the geographic scope and duration
risk of groundwater contamination, including soil conditionsyf the prohibition; and
depth to groundwater, and subsurface geological conditions. Dif-(c) Limits the scope and duration of the prohibition to that
ferences ifocal environmental conditions may not be used to jugvhich is reasonably necessary to maintain compliance with the

tify a difference in site-specific responses between localitiedforcement standard at the point of standards application.
unlessgthe diferences in environmental conditions are reasonably (3) STATEWIDE OR REGIONAL PROMIBITION. The department

known to affect the relative risk of groundwater contaminationay “py rule under s. ATCP 31.09, prohibit a pesticide use on a sta-

between localities. . . . tewide or regional basis, as well as on a site-specific response
7. Differences in local pesticide use practices which are reggsis, if the department does all of the following:

sonably known to affect the risk of groundwater contamination. (a) Determines that groundwater contamination has occurred

8. The environmental fate of the pesticide substance in sgjlis |ikely to occur on a statewide or regional basis as a result of

and groundwater, to the extent known. the pesticide use.
9. The direction and rate of groundwater movement within 1y petermines that a statewide or regional prohibition is nec-

the affected groundwater recharge zone, if known. essary to achieve or maintain compliance with an enforcement
10. The potential uses of the affected groundwater. standard. In determining the need for a statewide or regional pro-
11. The extent and likelihood of human exposure to the pestibition, the department shall consider:

cide substance in groundwater. 1. The extent, age, reliability, and geographical distribution
12. The alternative measures which are available to prevefgroundwater sample test data; and

or control groundwater contamination, the relatiost and effec- 2. The extent to which local conditions and circumstances can

tiveness of each alternative, and the risks associated with eggfably be considered characteristic of a larger region, or of the
alternative including the risk of adverse environmental effectsgtate as a whole.

(b) Except as otherwise required by law, the department is not(¢) petermines that compliance with the enforcement standard

required to make a written record of its consideration under thignnot reasonably be achieved and maintained by other, less
subsection. This subsection may not be construed to limit tQ&trictive measures.

department’s responsibility under s. 160.19 or 160.25, Stats. (d) Establishes the basis for the scope and duration of the pro-
(5) SITE-SPECIFICRESPONSEPROHIBITIONS AGAINST PESTICIDE hibition.

usk. If a site—specific response under this section prohibits a pesti-

cide use in the locality covered by the site—specific response, thd®) Limits the scope and duration of the prohibition to that
which is reasonably necessary to achieve and maintain com-

rohibition shall comply with th licable provisions of s.'. h
,FA)\TOCIIIPISUSOBS.‘ all- comply with the applicable provisions o S'pllance with the enforcement standard.

History: Cr. Register, September, 1985, No. 357, eff. 10-1-85; correction in (2) (4) REPEALING A SITE-SPECIFICPROHIBITION. (&) The depart-
(c) and (d) made under s. 13.93 (2m) (b) 7., Stats., Register, March, 1993, No. fAént may repeal or modify a site—specific prohibition under sub.

(1) if all of the following conditions are met:

ATCP 31.08 Prohibitions against pesticide use. 1. Tests on at least 3 consecutive groundwater samples, drawn

(1) SITE-SPECIFIC PROHIBITION IN RESPONSETO GROUNDWATER . VAN o
CONTAMINATION WHICH EXCEEDSAN ENFORCEMENTSTANDARD. If, from each point of standards application in the prohibition area at
G

at a point o_f standards applicat_ion, the concentration of a pesti '?rr:efjhgei%ggzgg?ﬂgner?f];:ggm%ensttgctgjned ;%bfﬁg\,cveth‘;iet\ﬁ'g lé(s)lz_
substance in groundwater attains or exceeds an enforcstaent ’

dard,and if the concentration has resulted frormay be dected centration of that pesticide substance at that point of standards

by a pesticide use, the department shall, as a site-specific resp jcationhas fallen to and remains at a level which is at or below
o .y ol evel specified by the department under(par. The Xonsec-
under s. ATCP 31.07, prohibit the pesticide use on a site—spec| :
: . ; e samples shall be collected from each point of standards

basisunless the department is shown, and determines to a reasQn-: > . ! .

. : h . lication at intervals of at least 6 months, with the first sample
able certainty by the greater weight of the credible evidence, t .

. ; ; ; . ng collected at least 6 months after the effective date of the
an alternative response will achieve compliance with the enforce- P L e
ment standard. The scope and duration of the site—specific p ?;ter?gmcmgoIglglgobnétitAtegofglrtggng g},r?t”o?ggr?(\:il:?dsbg thl?ca
hibition shall be reasonably designed to achieve and maint y u u yp PP

: : : which is no longer available for testing, provided that the
gg?agllgggﬁcg’tli?nfh:ng rgto g?ﬁgedn;ﬁ%?gggn%é?ﬁtsp%n\}vﬁifcﬁt nitoring wellqualifies as a point of standards application under
pesticide substance may migrate. A prohibition may remain ?nATCP 31.03. .
effect indefinitely unless the department is shown, and deter- 2. Tests of groundwater samples drawn from other points of
mines, that resumption of the pesticide use is not likely to caii@ndards application in the prohibition area during the retesting
a renewed or continued violation of the enforcement standaPgriodunder subd. 1., if any, reveal no other concentrations of the
The department's responsibility to initiate a site—specific prohidResticide substance that exceed the level specified by the depart-
tion under s. 160.25, Stats., and this subsection is not affected"§nt under par. (c).
sub. (2), or by contemporaneous findings that concentrations of 3. The department determines, based on credible scientific
the same pesticide substance at other points of standards appéiemlencethat renewed use of the pesticide in that prohibition area

tion fall below the enforcement standard. is not likely to cause a renewed violation of the enforcement stan-
(2) SITE-SPECIFICPROHIBITION IN RESPONSETO GROUNDWATER ~ dard.
CONTAMINATION WHICH EXCEEDSA PREVENTIVEACTION LIMIT, BUT Note: If a site-specific prohibition is created by rule, it can only be repealed or

. modified by rule. If a site—specific prohibition is created by special order under s.
NOT AN ENFORCEMENT STANDARD. If, at_ a point of Standards 94.71(3)(c), Stats., it can only be repealed or modified by special order. This subsec-
application, the concentration of a pesticide substance in groutighestablishes conditions which must be met before the department adopts a rule or
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issues apecial order repealing or modifying a site-specific prohibition. The subsec- ATCP 31.09 Rulemaking to control pesticide con-
tlo‘?'r?OZS nortt, by |Ise||f, retpeal o:mod}tfy any sne—s?ecmc Erohtlbmon. o and tamination of groundwater; general. (1) SUBSTANCE-SPE
e department plans to continue its program of groundwater research, an . ;
continue to monitor groundwater in areas where there is significant potential f#'.c RULEs. If an enforcement standard and preventive action
repealing or modifying a prohibition. However, the department is not legally obliMit are adopted by the department of natural resources for any
gated toconduct specific groundwater research or perform specific groundwater teggsticide substance, the department shall review its existing rules
%tégﬁi;quest of a person who wishes to have a site-specific prohibition repealeg g adopt new or amended rules as necessary to comply with s.
The department may accept test results from other sources if the department 3,191019, Stat.s' The depar.tment may adopt rules on a substance—
siders those test results reliable. Persons who question the reliability of test reStRECIfic basis as appropriate, pursuant to ss. 94.69, 160.19, and
used to maintain, modify or repeal a prohibition may submit information showi60.21, Stats. Except as otherwise provided under ch. 160, Stats.,
why the test results are unreliable. If the department finds that there are reasongfderyles shall be designed, to the extent technically and economi-

grounds to question the reliability of any test result, the department will attempt . S L .
perform additional sampling and testing to verify the test result. 63IIy feasible, to minimize the level of the pesticide substance in

(b) As a condition to repealing or modifying a S‘ite_speciﬁgroundwater and maintain compliance with the preventive action

L it for the pesticide substance statewide. Rule provisions may
prohibition under par. (a), the department may do any of the f pply on astatewide or localized basis, and on a temporary or per-

lowing: ] ) o _manent basis, as necessary to address varying state or local condi-
1. Provide for continued groundwater monitoring at points g¢bns.

standards application where the concentration of the pesticide2) RyLe provisions. Substance-specific rules under this sec-
substance previously attained or exceeded the enforcement sfigi-may include:

dard, or at monitoring wells substituted for those points of stan- (@) Prohibitions against the use of a pesticide, subject to s.
dards application under par. (a) 1. At a minimum, groundwatgfcp 31.08.

from those points of standards application or monitoring wells b) Limitations on the purposes for which a pesticide may be

shall be sampled and tested during the second and fifth years aftly| including limitations on the crops and target pests for which
the department repeals a site—specific prohibition. a pesticide may be used.

2. Impose pesticide use modifications that are reasonably(c) Limitations on the rate at which a pesticide is applied.
designed to achieve and maintain compliance with the preventive(q) |imitations on the time or frequency of pesticide use.
actionlimit at all points of standards application in the prohibition (e) Limitations on the method of pesticide use
area where concentrations of the pesticide substance attained . . . f )
exceeded that limit, and at all downgradient points to which t@gi)st:z%%omng or permit requirements applicable to the use of
pesticide substance may migrate from those points of standar g) Requirements for the training or certification of pesticide
application. The department may continue to prohibit pestlcug licators or other persons using a pesticide

use in_portion_s of the original prohibition area wlje_r_e, b_ec_aus_g (h) Required site—specific responses to be implemented by the
conditions unique to those smaller areas, a prohibition is jUStIflgd qui P p ple >0 Dy th
epartment if an enforcement standard or preventive action limit

nder . (2). L . . .
unde . sub. (2) " . - .. for a pesticide substance is attained or exceeded at a point of stan-
Note: For example, as a condition to repealing a pesticide use prohibition, the

department may limit pesticide application rates and methods of application wherds application. Rules may specify the form and scope of the
appropriate, to achieve and maintain compliance with the preventive action lingife—specific responses, and the specific conditions under which

Thedepartment may continue to prohibit pesticide use in portions of the original ptire site—specific responses are to be implemented.

hibition area where, because of conditions unique to those smaller areas (e.g., uniqu A e
soil types), nothing short of a prohibition will prevent a renewed violation of the &3) SITE-SPECIFICRESPONSEREQUIREDBY RULE. Site SpeCIfIC

enforcement standard. responses required by rule under this section shall comply with s.
Therepeal of a prohibition area does noeaffany responsibility which the depart- ATCP  31.07. Before adopting rules to require site—specific
ment has under s. ATCP 31.07 to take other appropriate action to minimize the g@sponses, the department shall consider the factors set forth

centration of the pesticide substance where technically and economically feasipl ;

and to restore and maintain compliance with the preventive action limit. The de;;g'ﬁder s. ATCP 3.1'07 .(4)' to th.e. extent feaSIble'. If' by rU|e' the
ment may also reinstate a repealed prohibition area if groundwater testing at a gaPartment requires site-specific responses which will prohibit
of standards application shows an increasing trend of pesticide contamination, $hg@ use of a pesticide in affected localities, the rule shall comply
gesting that contamination may again attain or exceed the enforcement standaigsith s. ATCP 31.08.

(c) The department shall by rule specify a level to which con- (4) ScopeoF RULEMAKING AUTHORITY: GENERAL. The section
centrations of a pesticide substance must fall before the depgges not limit the department's rulemaking authority under s.
ment may repeal or modify a site-specific prohibition under p@4.69, 160.19 or 160.21, Stats. In the exercise of its rulemaking
(a). The specified level shall be sufficiently below the enforcauthority, the department may consider any information which
mentstandard so that, when groundwater test results under parngay be relevant to the rulemaking proceeding, whether or not the
1. and 2. fall at or below the specified level, the department daformation isderived from Visconsin groundwater samples. The
reasonably conclude that groundwater concentrations in the dinding of a pesticide substance in groundwater, at a level which
hibition area are below and can be expected to remain below @gglals or exceeds an enforcement standard or preventive action

enforcement standard. limit, is not a prerequisite to the exercise of the department’s rule-
History: Cr. Register, September, 1985, No. 357, eff. 10-1-85; cr. (4), Regist@ﬂ,aklng authority under s. 94.69, 160.19 or 160.21, Stats.
March, 1998, No. 507, eff.—1-98. History: Cr. Register, September, 1985, No. 357,1f:1-85.
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